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SURYLVLRQRUFRQVWUXFWWKHRU\7KHUHVHDUFKLQWKLVVWXG\XVHVVRFLDOWKHRULHVLQRUGHUWRH[SODLQWKHUHDOLW\RIVRFLHW\
ZKLFK LV DQ LPSRUWDQW IDFWRU LQ DVVHVVLQJ WKH ODZ8UJHQF\RI WKLV UHVHDUFK LV WKHGLFKRWRP\ OHJDO UHVHDUFK WKDW
RFFXUUHGGXULQJWKHWLPHRQHVWXG\LQDQRUPDWLYHSHUVSHFWLYHLVDOZD\VULJKWDQGWKHRWKHUVWXGLHVLQDVRFLRORJLFDO
SHUVSHFWLYHLVQRWFRQVLGHUHGDOHJDOUHVHDUFKWKDWZLOOUHVXOWLQDEOXUULQJRIWKHSXUSRVHRIWKHODZWRSURYLGHEHQHILWV
WROLIH6SHFLILFSXUSRVHRIWKLVVWXG\ZDVWRILQGDSURSHUPHWKRGLQRUGHUWRDVVHVVDQGXQGHUVWDQGWKHODZ7KH
ILQGLQJVZHUHWDUJHWHGLQWKLVVWXG\LVLQVWDJH,ZLOOILQGDJRRGUDWLRQDOHGRJPDWLFDVSHFWVRIWKHODZOHJDOWKHRU\
SKLORVRSK\RIODZDVZHOODVIURPWKHDVSHFWRIVRFLDOWKHRULHVRIWKHNLQGRIUHVHDUFKWKDWH[LVWLQDVVHVVLQJWKHODZ
DVDQREMHFWRIVWXG\
7KH7\SHRI/HJDO5HVHDUFKHVLQ6WXG\LQJ/DZ.
5HVHDUFKRULQ(QJOLVKLVFDOOHGWKHUHVHDUFKLVDTXHVW7KURXJKWKHUHVHDUFKSHRSOHDUHVHDUFKLQJVRPHWKLQJ
QHZVXFKDVWKHWUXWKRUWUXHNQRZOHGJHZKLFKFDQEHXVHGWRDQVZHUDTXHVWLRQRUWRVROYHDSUREOHP6RHWDQG\R
:LJQ\RVRHEURWR5HVHDUFKLVXVHGWRJHWWUXHDQVZHURUDFRUUHFWDQVZHUWRDSUREOHPVRZHQHHGDSURSHU
XQGHUVWDQGLQJRIUHVHDUFKPHWKRGV8QGHUVWDQGLQJRIFRUUHFWDQGDFFXUDWHUHVHDUFKPHWKRGVZLOOHQDEOHWRFRQWURO
WKH UHVHDUFKSURFHVV IURP WKHEHJLQQLQJ WR WKH H[WHQW RIGUDZLQJFRQFOXVLRQV VR WKH VHDUFK IRU WKH WUXHDQVZHU
UHVHDUFKSXUSRVHVZLOOEHDEOHWREHREMHFWLYH/HJDOUHVHDUFKPRGHOVWKDWH[LVWWRGD\DUHGLVWLQJXLVKHGE\QRUPDWLYH
OHJDOUHVHDUFKDQGOHJDOUHVHDUFKRUHPSLULFDOVRFLRORJ\'LVWLQFWLRQIURPWKHVWDQGSRLQWRIWKHUHVHDUFKREMHFWLYHV
RIWKHODZLWVHOI1RUPDWLYHOHJDOUHVHDUFKLQFOXGHV7KHVWXG\RIWKHSULQFLSOHVRIWKHODZWKHV\VWHPDWLFVWXG\RI
ODZUHVHDUFKRQWKHOHYHORIV\QFKURQL]DWLRQODZWKHOHJDOKLVWRU\UHVHDUFKODZRIFRPSDUDWLYHUHVHDUFK:KLOHWKH
VRFLRORJLFDORUHPSLULFDOOHJDOUHVHDUFKFRQVLVWVRIWKHVWXG\RIOHJDOLGHQWLILFDWLRQXQZULWWHQDQGWKHVWXG\RIWKH
HIIHFWLYHQHVVRIWKHODZ7KHQRUPDWLYHOHJDOUHVHDUFKRIWHQOHDYHVDSRVLWLYHQRUPDWLYHOHYHOWRUHDFKWKHOHYHORI
GRFWULQHRUWHDFKLQJRIODZ:KLOHHPSLULFDOUHVHDUFKRIWHQILQGV\PEROLFGRPDLQVLVEHKLQGQDPHVWKDWLQFOXGHLW
0HQWLRQRIGRFWULQDOUHVHDUFKDQGQRQGRFWULQDOUHVHDUFKZLOOLQIDFWFRQVWLWXWHDVRFLDOUHVHDUFKWKDWZLOOEHIHOWPRUH
DSSURSULDWHOHJDO'RFWULQDOUHVHDUFKDQGQRQGRFWULQDOUHVHDUFKLVDQRWKHUQDPHRIQRUPDWLYHUHVHDUFKDQGHPSLULFDO
UHVHDUFKLQWKHVWXG\RIODZWKDWKDGEHHQWKHUH6RHWDQG\R:LJQMRVRHEURWRGLVWLQJXLVKHVWKHVWXG\RIODZLV
EDVHGRQ WKH ODZLQ WKHFRQFUHWHDEVWUDFWFRQFHSWFRQVLVWLQJRI/HJDOVFLHQFH WKDWH[DPLQHV WKH ODZLQ WKHPRVW
DEVWUDFWFRQFHSWLVDVJRRGRIDQLGHDRUYDOXHRQJRRGHWKLFDODQGDHVWKHWLFDOO\EHDXW\LVGLYLQHDQGWKDWLVEHFDXVH
LWLVYHU\QRUPDWLYHPDQLIHVWVDVDSUHHVWDEOLVKHGWHOHRORJLFDO*RGVRUGHULVILQDOZKLFKLVPDQLIHVWHGLQWKHIRUP
RIDQRUGHUO\XQLYHUVHZKLFKDOVREHFDPHWKHREMHFWRIVWXG\RIWKHQDWXUDOVFLHQFHVQDWXUHQDWXUDOVFLHQFHLVFDOOHG
DQGPRUH LGHQWLILHGZLWK WKHQDPHRI OHJDOSKLORVRSK\/HJDO VFLHQFH WKDW H[DPLQHV WKH ODZ LQDPRUHFRQFUHWH
FRQFHSWDVWKHSULQFLSOHVRIMXVWLFHDVGHYHORSHGE\WKHIORZRIQDWXUDOODZEHOLHYHWKHQRUPVWKDWDUHUHFRJQL]HGDV
DXQLYHUVDOKLJKHURUGHURU*UXQGQRUPWKHVFLHQFHRIODZLVUHIHUUHGWRDVSRVLWLYHMXULVSUXGHQFHZKLFKLVUHYLHZLQJ
WKHODZLQWKHFRQFHSWDVDSUHVFULSWLRQDXWKRULWDWLYHSRVLWLYHDQGLVSUHVHQWHGDVDOHJDOVWDWXWHRUZKDW$XVWLQFDOOHG
WKHFRPPDQGRIWKHVRYHUHLJQ-XULVSUXGHQFHLVVDLGDVMXGLFLDOVWXG\WKDWH[DPLQHVWKHEHKDYLRURUWKHFRXUWRIODZ
LQWKHFRQFHSWDVGHFLVLRQVRIWKHMXGJHWKHMXGJHPDGHODZVODZVLQFRQFUHWRZKRZLOODVVHVVKRZIDUMXGJHVPDNH
GHFLVLRQVEDVHGRQWKHSURYLVLRQVRIWKHODZ/HJDOVFLHQFHVD\VODZLVLQIOXHQFHGE\VRFLDOIDFWRUVZKLFKVSDZQHG
QHZ IORZVZHUH YHU\ FULWLFDO RI WKH OHJDO DVVHVVPHQW SXUH OHJLVPHZLQJ 7KH\ DUH FDOOHG  E\  WKH VRFLRORJLFDO
MXULVSUXGHQFH WKH IXQFWLRQDO MXULVSUXGHQFHDQG ODWHO\ WKHFULWLFDO OHJDOVWXGLHVDQGIHPLQLVW MXULVSUXGHQFH/HJDO
VFLHQFHVWXGLHVODZDVLWLVDQGWKHZRUNLQJVRIVRFLHW\ZKLFKLQWKH8QLWHG6WDWHVNQRZQDVWKHODZDQGVRFLHW\
DQGWKDWLQWKH8.LVFRPPRQO\NQRZQE\WKHQDPHRIODZLQWKHVRFLHW\7KHGHVFULSWLRQDERYHFDQEHDVVHVVHGWKDW
DOOGLYLVLRQDUHVRXUFHGIURPOHJDOUHVHDUFKGLVWLQFWLRQQRUPDWLYHRUGRFWULQDODQGHPSLULFDOOHJDOUHVHDUFKRUQRQ
GRFWULQDO -XULVSUXGHQFH KDV FKDUDFWHULVWLFV WKDW DUH SUHVFULSWLYH VFLHQFH DQG DSSOLHG 7KLV PHDQV WKDW WKH
FKDUDFWHULVWLFVRIWKHVFLHQFHRIODZLVDOZD\VUHODWHGWRZKDWVKRXOGRUZKDWVKRXOGLW$VVFLHQFHLVVWXG\LQJWKHODZ
SUHVFULSWLYHOHJDOSXUSRVHVWKHYDOXHVRIMXVWLFHWKHYDOLGLW\RIWKHUXOHRIODZOHJDOFRQFHSWVDQGOHJDOQRUPV$V
DQDSSOLHGVFLHQFHRIMXULVSUXGHQFHLWLVVHWWKHVWDQGDUGSURFHGXUHSURYLVLRQVDQGWKHVLJQVLQLPSOHPHQWLQJWKH
UXOHRIODZ7KLVPHDQVVWXG\LQJODZPXVWOHDUQLWVQRUPV/HJDOQRUPVDUHVRPHWKLQJWKDWLVHVVHQWLDOLQWKHVFLHQFH
RIODZ7KHVFLHQWLILFPHWKRGFDOOHGORJLFRKLSRWLFRYHULILFDWLYHDSSOLHVRQO\WRWKHGHVFULSWLYHQDWXUHRIVFLHQFHLV
LQRUGHUWRH[SODLQWKHFDXVDOUHODWLRQVKLSEHWZHHQWKHWZRWHUPVZKLOHWKHFKDUDFWHULVWLFVRIWKHVFLHQFHRIODZLV
SUHVFULSWLYH7KXVPHWKRGVDQGSURFHGXUHVRIUHVHDUFKLQQDWXUDOVFLHQFHVDQGVRFLDOVFLHQFHVFDQQRWEHDSSOLHGLQ
WKH VFLHQFH RI ODZ 3HWHU0DKPXG0DU]XNL  7KLV VWXG\ GLG QRW WKLQN WKH ODZ DV DQ DXWRQRPRXV UHDOLW\
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REMHFWLYHQHXWUDOLPSDUWLDODQGLWFDQEHJHQHUDOL]HG7KLVVWXG\DLPVWRFRQWLQXRXVO\EXLOGUHFRQVWUXFWODZWKDWFDQ
HOHYDWHKXPDQGLJQLW\(VPL:DUUDVLK6XFKUHVHDUFKLVQRWER[LQJILHOGRIVRFLDOVFLHQFHVDQGMXULVSUXGHQFH
ERWKRIZKLFKDUHDXQLW\,IWKHODZVDUHGUDIWHGLQVXFKDVRFLRORJLFDOUHVHDUFKPHWKRGVZLOOEHXVHG-XULVSUXGHQFH
LQWKHUHDOPRIVRFLRORJLFDOVWXGLHVRUHPSLULFDOODZVRUQRQGRFWULQDOFRQFHSWXDOL]HGQRWMXVWDVDUXOHDQGVWUXFWXUH
DORQH/DZLQWKHVHQVHDVWKHVWUXFWXUHDQGUHJXODWLRQLVRQO\RQHRIWKHWKUHHSKHQRPHQDWKDWDUHDOOZRUWKLWDQG
YHU\UHDO)LUVW WKHUHDUH WKHIRUFHVRIVRFLDODQG OHJDOZKLFK LQDFHUWDLQZD\DQG LVSXVKHG LQWR WKH OHJDO IRUP
6HFRQGWKHUHDUHWKHODZLWVHOIWKHVWUXFWXUHDQGUXOHV7KLUGO\WKHUHLVWKHLPSDFWRIWKHODZRQEHKDYLRURIWKH
RXWVLGHZRUOG:KHUHGLGWKHODZVFRPHIURPDQGZKDWWKH\FDXVHQDPHO\WKHILUVWDQGWKLUGVHFWLRQVDUHHVVHQWLDO
LQVRFLDOVWXGLHVODZ7KHOHJDOV\VWHPLVFRPSRVHGRIWKHUHDOHOHPHQWVRIWKHOHJDOV\VWHPQDPHO\WKHVWUXFWXUH
WKHVXEVWDQFHWKHUXOHVDQGOHJDOFXOWXUHRIVRFLHW\/DZUHQFH0)ULHGPDQ0HXZLVVHQVDLGWKDWWKHODZLV
QRWDQHXWUDOSKHQRPHQRQWKDWLVVROHO\WKHUHVXOWRIIUHHKXPDQLQYHQWLRQVUHPDLQLQDYHU\WLJKWO\LQWHUZRYHQZLWK
LVVXHVRIGHYHORSPHQWVRFLHW\2QWKHRQHKDQGWKHODZFDQEHH[SODLQHGZLWKWKHKHOSRIVRFLDOIDFWRUVRQWKH
RWKHUVLGHRIWKHV\PSWRPVFDQEHH[SODLQHGWRFRPPXQLW\ZLWKOHJDODVVLVWDQFH7KHGLFKRWRP\WKDWRFFXUUHGLQWKH
VWXG\RIODZDVLVWKHFDVHWRGD\LPSDFWVWKDWDUHQRWZHOODQGLVQRWUHOHYDQWWRVWDWHWKDWRQHSDUWLFXODUVWXG\LVWKH
PRVWEHQHILFLDODQGRWKHUVWXGLHVLQOHJDOUHVHDUFKDUHXVHOHVV7KHSUDFWLFHRIODZGXULQJWKLVUHVHDUFKLVDGLFKRWRP\
LQFRQGXFWLQJOHJDOUHVHDUFKDVUHVHDUFKLQWKHVWXG\RIQRUPDWLYHDQGHPSLULFDOUHVHDUFKLQWKHVWXG\1RUPDWLYH
OHJDOUHVHDUFKLQWKHVWXG\LVEDVHGRQWKHXQGHUVWDQGLQJWKDWVFLHQFHLVWKHVFLHQFHWKDWODZLV  SUHVFULSWLYHDQG
DSSOLHGMXULVSUXGHQFHDOZD\VUHODWHGWRZKDWVKRXOGEHRUZKDWLWVKRXOGEHPHWKRGVDQGSURFHGXUHVRIUHVHDUFKLQ
QDWXUDOVFLHQFHVDQGVRFLDOVFLHQFHVFDQQRWEHDSSOLHGLQ/HJDOVWXGLHV2QWKHRWKHUKDQGWKHUHDUHUHVHDUFKVWXGLHV
WKDWH[DPLQHWKHODZLQODZDVDOHJDOSKHQRPHQRQWKLVVWXG\KDVWKHREMHFWLYHWRVWXG\DVVHVVWKHODZRIWKHVWDWH
RIVRFLHW\6RFLR/HJDO6WXGLHVWKDWORRNDWIDFWRUVWRDVVHVVWKHLPSRUWDQFHRIWKHVRFLDOUHDOLW\RIODZEXWUHVHDUFK
LQWKLVVWXG\UHPDLQVDOHJDOUHVHDUFK6XFKOHJDOVWXG\LQWHQGVWRH[SODLQFULWLFL]HDQGWKHQFRQVWUXFWDQHZSURYLVLRQ
RUFRQVWUXFWWKHRU\7KHUHVHDUFKLQWKLVVWXG\XVHVRFLDOWKHRULHVLQRUGHUWRH[SODLQWKHUHDOLW\RIVRFLHW\,WLVDQ
LPSRUWDQWIDFWRULQDVVHVVLQJWKHODZ7KHQRUPDWLYHOHJDOUHVHDUFKOHDYHVDSRVLWLYHQRUPDWLYHOHYHOWRUHDFKOHYHO
WKH OHYHO RI GRFWULQH RU WHDFKLQJ RI ODZ:KLOH HPSLULFDO UHVHDUFK ILQGV V\PEROLF GRPDLQV EHKLQG QRPRV WKDW
LQYROYH LW'RFWULQDO UHVHDUFK DQG QRQGRFWULQDO UHVHDUFKZLOO EH IHOWPRUH DSSURSULDWH OHJDO UHVHDUFK'RFWULQDO
UHVHDUFKDQGQRQGRFWULQDOUHVHDUFKLVDQRWKHUQDPHRIQRUPDWLYHUHVHDUFKDQGHPSLULFDOUHVHDUFKLQWKHVWXG\RIODZ
WKDWKDGEHHQWKHUH
2.1. Rationale Normative Legal Research in Reviewing the Law as an Object of Study 
1RUPDWLYHOHJDOUHVHDUFKLVDSURFHVVWRILQGDOHJDOUXOHVOHJDOSULQFLSOHVDQGGRFWULQHVRIWKHODZWRDGGUHVVWKH
OHJDOLVVXHVDWKDQG5HVXOWVRIWKHVWXG\RIODZDUHWKHDUJXPHQWWKHRU\RUWKHQHZFRQFHSWDVDSUHVFULSWLRQLQ
VROYLQJWKHSUREOHPVIDFHGSUREOHPV3HWHU0DKPXG0DU]XNL6RHWDQG\R:LJQMRVRHEURWRVDLGWKDW
WKH OHJDO UHVHDUFK GRFWULQDO WKXV WHUPHG6RHWDQG\R QRUPDWLYH OHJDO UHVHDUFK LV D UHVHDUFKRQ ODZVGUDIWHG DQG
GHYHORSHGRQ WKHEDVLVRI WKHGRFWULQH DGRSWHGE\ WKHGHYHORSHUV7KHGRFWULQDO OHJDO UHVHDUFK ILQGV WKH FRUUHFW
DQVZHUVLQWKHSURRIRIWUXWKLVVRXJKWRURIWKHOHJDOSUHVFULSWLRQVZULWWHQLQWKHERRNVRIWKHODZRUWKHERRNRU
ERRNVUHOLJLRQGHSHQGLQJRQKHUIDLWKIROORZLQJWKHGRFWULQH7KHDLPRIWKHVWXG\LVWRSURYLGHDQRUPDWLYHOHJDO
SUHVFULSWLRQV WKDW ZKDW VKRXOG EH LQ DFFRUGDQFH ZLWK WKH MXULVSUXGHQFH WKDW KDV FKDUDFWHUV DV D VFLHQFH WKDW LV
SUHVFULSWLYHDQGDSSOLHG$VVFLHQFHLVSUHVFULSWLYHWKHQWKHVFLHQFHRIODZVWXG\OHJDOSXUSRVHVWKHYDOXHVRIMXVWLFH
WKHYDOLGLW\RIWKHUXOHRIODZOHJDOFRQFHSWVDQGOHJDOQRUPV$VDQDSSOLHGVFLHQFHODZVHWVWKHVWDQGDUGSURFHGXUHV
UXOHVJXLGHOLQHVLQLPSOHPHQWLQJWKHUXOHRIODZ3HWHU0DKPXG1RUPDWLYHUHVHDUFKKDVSXUSRVHVWRVWXG\
ODZDVDQREMHFWRIVWXG\LVVD\LQJIDOVHDQGWUXHEDVHGRQOHJDOQRUPV3ULRULWL]LQJDWWDLQPHQWRIWKHREMHFWLYHVRI
ODZ IRU OHJDO FHUWDLQW\ FKDUDFWHUL]HV 1RUPDWLYH OHJDO UHVHDUFK LV D FRPPRQ W\SH RI UHVHDUFK FRQGXFWHG LQ WKH
GHYHORSLQJRIMXULVSUXGHQFHWKDWWKHZHVWLVRIWHQFDOOHG'RJPDWLF/DZ0RFKWDU.XVXPDDWPDMDDQG.RHVQRHFDOO
LW WKH VFLHQFH RI 3RVLWLYH /DZ 3KLOLS +DGMRQ FDOOV 3RVLWLYH /HJDO 6WXGLHV 3KLOLS +DGMRQ FDOOV 'RJPDWLF
MXULVSUXGHQFH+3K9LVVHU 
W+RRIW FDOOV VFLHQFH3UDFWLFDO/DZ %HUQDUG$ULHI 6LGKDUWD   /HJDO VWXGLHV
LQFOXGHG LQ WKHJURXSQRPRORJLFDOSUDFWLFDOVFLHQFHV3UDFWLFDO LQWHOOLJHQFH LV WKHVFLHQFH WKDW OHDUQVKRZWRILQG
GLUHFWO\ DQG RIIHU DOWHUQDWLYH GLVSXWH WR FRQFUHWH SUREOHPV $V 3UDFWLFDO  VFLHQFHV OHJDO VFLHQFHV LQFOXGLQJ
QRPRORJLFDONLQGRIVFLHQFHWKDWVFLHQFHWKDWVHHNVWRILQGWKHUHODWLRQVKLSEHWZHHQWZRWKLQJVRUPRUHEDVHGRQWKH
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SULQFLSOHRILPSXWDWLRQOLQNLQJOLDELOLW\REOLJDWLRQWRVSHFLI\ZKDWVKRXOGKDSSHQRUEHVXEMHFWWRVSHFLILFOHJDO
REOLJDWLRQVLQFHUWDLQFRQFUHWHVLWXDWLRQVLQFRQQHFWLRQZLWKWKHDFWVRUHYHQWVRUFHUWDLQFLUFXPVWDQFHVDOWKRXJKLQ
UHDOLW\ZKDWLVVXSSRVHGWRKDSSHQE\LWVHOIZDVQRWQHFHVVDULO\WKHFDVHWKHLPSOHPHQWDWLRQDQGFRPSOLDQFHFDQEH
HQIRUFHGE\SXEOLFDXWKRULWLHV7KHPHWKRGLVFDOOHGWKHQRUPDWLYHPHWKRGE\6RHWDQG\R:LJQ\R6RHEURWR+HFDOOHG
GRFWULQDOPHWKRG7KHUHLVDOVRDPHQWLRQRIGRJPDWLFPHWKRGV'RJPDWLFPHWKRGLVDPHWKRGWKDWUHOLHVRQUXOHV
WKDWUHTXLUHWKDWFRPSOLDQFHFDQEHHQIRUFHGE\VWDWHSRZHUQRUPDWLYH7KLVPHDQVWKDWWKHPDLQVRXUFHRIODZLV
WKHQRUP/HJDOVFLHQFHLVWKHVFLHQFHRIODZWKHREMHFWRIOHJDOUHVHDUFKLVWKHQRUPRIODZLWVHOI'RJPDWLFODZ
DLPVWRGHVFULEHDQDO\]HDQGLQWHUSUHWDQGDVVHVWKHODZLWVHOI7HJXK3UDVHW\R7KHUHIRUHWKHVWXG\RIODZ
LQWKHGRJPDWLFDVSHFWRIWKHODZVKRXOGEHDLPHGWRGHVFULEHDQDO\]HV\VWHPL]HUHDGDQGDVVHVVWKHODZLWVHOIVR
WKDWWKHREMHFWRIOHJDOUHVHDUFKQRUPDWLYHRUGRFWULQDOLVDUXOHRIODZLWVHOI+XPDQEHKDYLRULVQRWDQREMHFWRI
UHVHDUFKWKHODZLWVHOI
2.2.Rationale Normative Legal Theory Research for The Law as an Object of Study
5DWLRQDOHQRUPDWLYHOHJDOUHVHDUFKLQVWXG\LQJODZDVDQREMHFWRIVWXG\RIWKHWKHRUHWLFDODVSHFWVRIWKHODZGR
E\ORRNLQJDWWKHGHYHORSPHQWRIFRQFHSWVRIH[LVWLQJODZWKDWHVVHQWLDOO\VDZWKHREMHFWDVVHVVPHQWQRUPRIODZLV
WKHODZLWVHOI7KHVFLHQFHRIODZLVRQHRIWKHVRFLDOQRUPVRIWKHYDOXHODGHQWKHOHJDOV\VWHPZDVFRQFHSWXDOL]HG
DVDFROOHFWLRQRISRVLWLYHQRUPVLQSXEOLFOLIH7KHDLPRIODZDVREMHFWVWXG\LVILQGLQJRXWWKHOHJDOSULQFLSOHVWKDW
VKRXOG DSSO\ DQG VKRXOG QRW DSSO\ VRXUFHG IURP WKHLU VSHFLILF YDOXHV 7KLV PHDQV WKDW WKH ODZ LV VHHQ DV
LPSOHPHQWDWLRQYDOXHV9DOXHVDUHGLIILFXOWWRDSSO\LQWKHHPSLULFDOOHYHO7KHYDOXHVDUHVXEMHFWLYHDQGFDQQRWHYHU
EHUHJDUGHGDVDQREMHFWRIHPSLULFDOVFLHQFHVUHVHDUFK,WGRHVQ¶WPHDQWKHODZFDQQRWEHXVHGDVHPSLULFDOVWXGLHV
/DZFDQUDLVHDVHPSLULFDOVFLHQFHVWXGLHVEXWLWVSXUSRVHLVFHUWDLQO\QRWWRUHDFKWKDWJRDO7KHSURJUHVVRIWKH
QDWXUDOVFLHQFHVLQWKHWKFHQWXU\LVJLYLQJPDMRULQIOXHQFHRQWKHGHYHORSPHQWRIWKHVRFLDOVFLHQFHVZKHUHWRJHW
WKHVWDWXVRIVFLHQWLILFVRFLDOVFLHQFHVHFRQRPLFVDQGVRRQZHUHGHYHORSHGE\IROORZLQJWKHPHWKRGVDQGSURFHGXUHV
LQQDWXUDO VFLHQFHV0RVW OHJDOVFKRODUVDUHDOVRHQFRXUDJHGE\ WKHSURJUHVVRI WKHQDWXUDO VFLHQFHV VFLHQFHDQG
WHFKQRORJ\DQGZDQWWRPDNHWKHVFLHQFHRIODZDVDPHWKRG$FFRUGLQJWRWKHGRFWULQHRIOHJDOSRVLWLYLVPWKHODZ
PXVWEHFOHDUHGIURPWKHHOHPHQWVLOORJLFDODVPRUDO/HJDOVFLHQFHLVDVQDWXUDOVFLHQFHLVQHXWUDOIUHHRIYDOXH
/HJDOSRVLWLYLVP LV WKHGRFWULQH WKDWDQLPDWHV VDLQWLILFDWLRQ"  WKLVPRGHUQ ODZ3RVLWLYLVPGRFWULQH URRWHG LQ WKH
WHDFKLQJVRIWKRXJKW-RKQ$XVWLQ+DQV.HOVHQDQG+/$+DUWLV+DQV.HOVHQDUJXHGWHDFKLQJVSXUHOHJDOWKHRU\
7KLVWKHRU\VHHNVWRH[SODLQZKDWLVOHJDODQGZKDWKHZDVQRWKRZKHVKRXOGEHWKHUH+HLVWKHVFLHQFHRIODZ
MXULVSUXGHQFHLVQRWOHJDOSROLWLFV7KLVWKHRU\LVFDOOHGSXUHOHJDOWKHRU\EHFDXVHLWVLPSO\H[SODLQVWKHODZWRFOHDQ
XSWKHREMHFWH[SODQDWLRQRIHYHU\WKLQJWKDWLVQRWUHOHYDQWWRWKHOHJDO 7KHJRDOLVWRFOHDQWKHMXULVSUXGHQFHRI
IRUHLJQ HOHPHQWV 0HWKRGRORJLFDO IRXQGDWLRQ RI ODZ LV WKH EDVLV WR WKLQN WKDW WKH ULJKW WR WKLQN DERXW FRQFHSW
QRUPDWLYHODZUHVHDUFKPHWKRGWKDWH[DPLQHVWKHODZDVDQREMHFWRIVWXG\6WXG\RQOHJDOQRUPVKDVDLPWRRYHUORRN
RWKHUQRUPV7KHJRDOLVQRWWRLJQRUHRUGHQ\WKHFRQQHFWLRQEXWLWZDQWHGWRDYRLGWKHFRQIXVLRQRIWKHYDULRXV
GLVFLSOLQHVRIGLIIHUHQWPHWKRGRORJLHV WKDWREVFXUHWKHHVVHQFHRI WKHVFLHQFHRI ODZDQGQHJDWH WKHOLPLWVVHWE\
QDWXUHWRKHUVXEMHFWPDWWHU+DQV.HOVHQLVRQHWKDWFDQEHFODVVLILHGDVDQH[SHUWLQOHJDOSRVLWLYLVPZKLFKLGHQWLILHV
ODZZLWKOHJLVODWLRQ2QO\WKHQWKHUXOHRIODZZLOOEHREWDLQHGEHFDXVHSHRSOHNQRZH[DFWO\ZKDWLVDOORZHGDQG
ZKDWQRWWRGRWKLVLGHDSURYLGHVVHSDUDWLRQEHWZHHQODZDQGPRUDOV7KHODZLVQRWREH\HGJRRGRUIDLUEXWEHFDXVH
LW KDV EHHQ HVWDEOLVKHG E\ OHJLWLPDWH DXWKRULW\ +DQV .HOVHQ   VDLG DV DGKHUHQWV XQGHUVWDQG SRVLWLYLVP
XQGHUO\LQJQRUPDWLYHOHJDOUHVHDUFKWKDWPDNHVWKHUXOHRIODZDVDQREMHFWRIVWXG\LVQHXWUDOREMHFWLYHDQGLPSDUWLDO
DQG IUHH IURP YDOXHV WKDW DUH FKDUDFWHULVWLF RI SRVLWLYLVP /HJDO REMHFWLYHV DUH DFKLHYHG LQ WKH QRUPDWLYH OHJDO
UHVHDUFKLVOHJDOFHUWDLQW\7KHUDWLRQDOHRIERWKDVSHFWVRIGRJPDWLFODZOHJDOWKHRU\OHJDOSKLORVRSK\QRUPDWLYH
ODZUHVHDUFKWKDWH[DPLQHVWKHODZDVWKHREMHFWRIWKHVWXG\LVWKDWWKHFKDUDFWHULVWLFVRIMXULVSUXGHQFHDVDVFLHQFH
LWLVSUHVFULSWLYH7KLVUHVHDUFKLVFDOOHGQRUPDWLYHOHJDOUHVHDUFK7KHPHWKRGLVFDOOHGQRUPDWLYHPHWKRGWKHPHWKRG
GRJPDWLFRUGRFWULQDOPHWKRGV7KHUHIRUHWKLVVWXG\WULHVWRFOHDUHOHPHQWVRIRWKHUHOHPHQWVWKDWDUHQRWDVVRFLDWHG
ZLWKWKHODZLVQRWWRLJQRUHRUGHQ\LWVUHOHYDQFHEXWWRDYRLGPL[LQJYDULRXVGLVFLSOLQHVRIGLIIHUHQWPHWKRGV
2.3.Rationale Empirical Legal Research in Reviewing the Law as an Object of Study 
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1RUPDWLYHOHJDOUHVHDUFKWKDWH[DPLQHVWKHODZDVDQREMHFWRIVWXG\LVLQIOXHQFHGSRVLWLYLVPSUHYLRXVO\GHVFULEHG
DVWKHVFLHQFHRIMXULVSUXGHQFHLVQHXWUDODQGYDOXHIUHHODZWKDWZDQWHGWRSXULI\VFLHQFHIURPQRQOHJDOIDFWRUV
UHVXOWLQDFRPSOH[OHJDOSUREOHPVVHHQLQPHFKDQLFDODQGGHWHUPLQLVWLF,W  FRQVHTXHQFHLV SRZHUODZZLOOEH
ZHDNHQHGE\WKHUDSLGGHYHORSPHQWRIVRFLHW\,WLVH[SUHVVHGSRVLWLYLVPLQVWLWXWHGDGRFWULQHRIWKHXQLW\RIVFLHQFH
XQLILHGVFLHQFH7KLVGRFWULQHVWDWHVWKDWWKHQDWXUDOVFLHQFHVDQGVRFLDOVFLHQFHVVKRXOGEHXQGHUWKHXPEUHOODRI
SRVLWLYLVPSDUDGLJP7KHGRFWULQHRIWKHXQLW\RIVFLHQFHLQFOXGHVFULWHULDIRUVFLHQFHDVIROORZV
ƒ 1RQJUDGHVUHVHDUFKHUVVKRXOGRUREVHUYHUPXVWEHIUHHIURPWKHLQWHUHVWVYDOXHVDQGHPRWLRQVLQREVHUYLQJ
REMHFWLYHNQRZOHGJH
ƒ 6FLHQFHVKRXOGXVHHPSLULFDOYHULILFDWLRQPHWKRG
ƒ 5HDOLW\LVUHGXFHGWRIDFWVWKDWFDQEHREVHUYHG'RQQ\*DKUDO$UGLDQ7KHUHDUHVHYHUDOLPSOLFDWLRQV
LI WKH UHVHDUFKRUVWXG\ ODZDVDQREMHFWRI VWXG\ZDVGRPLQDWHGE\DSDUWLFXODUSDUDGLJPLQ WKLVFDVH
XQGHUVWRRGSRVLWLYLVPLQQRUPDWLYHVWXGLHVLQODZQDPHO\
ƒ 2SLQLRQVRIOHJDOSRVLWLYLVPVDLGWKDWWKHVDPHODZZLWKWKHODZFRQWDLQVDORWRIFULWLFLVPDVDPRQJRWKHUV
SXW IRUZDUG E\ WKH VFKRRO RI KLVWRU\ ZKLFK ZDV SLRQHHUHG E\ )&9RQ 6DYLJQ\ WKDW HYHU\ SHRSOHKDV
FKDUDFWHUDQGVSLULWRIQDWLRQDOLW\YRONJHLVWEHFDXVHLWLVWKHODZRIDQDWLRQLVQRWQHFHVVDULO\VXLWDEOHIRU
RWKHUQDWLRQV
ƒ 7KH ODZ LVQRWFUHDWHG\HWGLVFRYHUHG1H[WVRFLRORJLFDO\XULVSUXGHQFHVFKRROVDUHSLRQHHUHGE\(XJHQ
(KUOLFKWDQG5RVFRX3RXQG7KH\VD\WKDWDJRRGODZLVWKHODZRIOLIHLQVRFLHW\2OLYHU:HQGHO+ROPHV
UHSUHVHQWVXQGHUVWDQGOHJDOUHDOLVPVD\VWKDWWKHOLIHRIWKHODZKDVQRWEHHQORJLFLWKDVEHHQH[SHULHQFH
5HDOLVPOHJDOQRWLFHLQWKHFRQFUHWHODZMXGJH
VGHFLVLRQDQGQRWZKHQVWLOODODZ$VVRFLDWHGZLWKWKHVWXG\
RIODZDVDQREMHFWRIVWXG\SDUDGLJPRISRVLWLYLVPWKHFULWLFLVPLVWKHVWXG\RIQRUPDWLYHOHJDOLQSXWDVDQ
REMHFWRIVWXG\LVLQIOXHQFHGE\WKHXQGHUVWDQGLQJRIOHJDOSRVLWLYLVPZKLFKLGHQWLILHVODZZLWKWKHODZWR
RYHUORRNRWKHUIDFWRUVEH\RQGWKHODZLVQRWHQRXJKWRSURYLGHEHQHILWVIRUWKHGHYHORSPHQWRIWKHODZDV
DVFLHQFHDVZHOODVIRUSXUSRVHVRIEHQHILWWRSHRSOHZKRDUHVKDSLQJWKHODZLWVHOI
ƒ 5HGXFWLRQLVPSURYLGHVWKDWOHJDOSRVLWLYLVPZLOOUHVXOWLQWKHODZ/DZZLOOEHUHGXFHGWRPLQRUDVSHFWV
WKHOHJDOFRQVHTXHQFHVZLOOEHXQGHUVWRRGDVVRPHWKLQJWKDWLVQRWLQWDFW$V6DQWRVVDLGUHGXFWLRQLVPLV
QRWHDV\WRGRLQWKHVRFLDOVFLHQFHVLQWKHDEVHQFHRIOHJDOWKHRU\WRH[SODLQVRFLDOUHDOLW\6FLHQFHVRFLDO
VFLHQFHLVKLJKO\GHSHQGHQWRQVRFLDOV\VWHPDQGFXOWXUHVRWKDWLWFDQEHXQGHUVWRRG6FLHQFHVDUHEDVLFDOO\
IUHHIURPYDOXHVVXFKDVWKHQDWXUDOVFLHQFHV);$GMLH6DPHNWR
ƒ /HJDOVWXGLHV LQFOXGHG LQ WKHJURXSSUDFWLFDOQRPRORJLFDOVFLHQFHV3UDFWLFDOVFLHQFH LV WKHVFLHQFH WKDW
OHDUQKRZWRILQGGLUHFWO\DQGRIIHUGLVSXWHDOWHUQDWLYH WRFRQFUHWHSUREOHPV$VDSUDFWLFDOVFLHQFH WKH
VFLHQFHRI ODZLQFOXGLQJ WKHW\SHRIVFLHQFHQRPRORJLFDO  WKHVFLHQFH WKDWVHHNV WRILQG WKHUHODWLRQVKLS
EHWZHHQWZRWKLQJVRUPRUHEDVHGRQWKHSULQFLSOHRILPSXWDWLRQLHOLQNLQJOLDELOLW\REOLJDWLRQWRVSHFLI\
ZKDWVKRXOGKDSSHQRUEHVXEMHFWWRVSHFLILFOHJDOREOLJDWLRQVLQFHUWDLQFRQFUHWHVLWXDWLRQVLQFRQQHFWLRQ
ZLWKWKHDFWVRUHYHQWVRUFHUWDLQFLUFXPVWDQFHVDOWKRXJKLQUHDOLW\ZKDWLVVXSSRVHGWRKDSSHQE\LWVHOIZDV
QRWQHFHVVDULO\WKHFDVHWKHLPSOHPHQWDWLRQDQGFRPSOLDQFHFDQEHHQIRUFHGE\SXEOLFDXWKRULWLHV)URP
WKHSKLORVRSKLFDODVSHFWRIWKHQDWXUHRIODZDVDSUDFWLFDOVFLHQFHQRPRORJLFDODQGDXWRUDWLIUHTXLUHVDQ
DSSURDFKIURPYDULRXVWKRXJKWVDQGSDUDGLJPVQRWRQO\RQHSDUDGLJP/DZDVDSUDFWLFDOVFLHQFHUHTXLUHV
LQSXWIURPWKHIDFWXDOUHDOLW\RIWKHFRPPXQLW\2WKHUZLVHWKHH[LVWHQFHRIOHJDOVFLHQFHLVRQFRQWUDU\WR
WKHHVVHQFHRIWKHH[LVWHQFHRIWKHODZLWVHOI
ƒ 1RUPDWLYHUHVHDUFKPHWKRGSUHYLRXVO\GHVFULEHGLVDPHWKRGWKDWUHOLHVRQWKDWFRPSOLDQFHFDQLPSRVLWLRQ
E\XVLQJVWDWHSRZHUQRUPDWLYHWDNHSDUWLQWKHZRUOGLPSHUDWLYHVGDVVROOHQDQGLWVSURGXFWVQRUPV
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:RUOGGDVVROOHQLWLVWKHSURGXFWRIDGLDOHFWLFDOSURFHVVEHWZHHQWKHZRUOGGDVVHLQVRFLDOUHDOLW\DQGWKH
QDWXUDOZRUOGWKDWLQWHUDFWZLWKWKHZRUOGGDVVROOHQFXOWXUDOYDOXHVUHOLJLRXVDQGIXQGDPHQWDOKXPDQLW\
ZKRVHSURGXFWVDUHGLUHFWHGEDFNWRVHWWKHZRUOGZKRKDYHWREULQJLWXSGDVVHLQ7KDWLVWKHZRUOGLQ
ZKLFKGRFWULQDORUQRUPDWLYHPHWKRGVDUHZRUOGGDVVHLQVROOHQ7KHUHIRUHWRDFKLHYHLWVJRDOVWKHQLWPXVW
DFFRPPRGDWHWKHQRUPDWLYHPHWKRGKRZWKHHPSLULFDOPHWKRGPHWKRGRIVRFLROHJDODQGRWKHUVLQWRWKH
DFWLYLWLHV7KLVPHDQVWKDWWKDWWKHHPSLULFDOOHJDOUHVHDUFKLVVWLOOUHYLHZLQJWKHODZUHJDUGWRQRQOHJDO
IDFWVWKDWDUHXVHIXOIRUWKHODZWRDFKLHYHWKHDLPRIDFKLHYLQJWKHEHQHILWVWRVRFLHW\6XFKOHJDOVWXG\
LQWHQGV WRH[SODLQFULWLFL]HDQGWKHQFRQVWUXFWDQHZSURYLVLRQRUFRQVWUXFW WKHRU\7KHUHVHDUFK LQ WKLV
VWXG\XVHVRFLDO WKHRULHV LQRUGHU WRH[SODLQWKHUHDOLW\RIVRFLHW\LVDQLPSRUWDQWIDFWRU LQDVVHVVLQJWKH
ODZ7KHUDWLRQDOHRIERWKDVSHFWVRIGRJPDWLFODZOHJDOWKHRU\OHJDOSKLORVRSK\HPSLULFDOODZUHVHDUFK
WKDWH[DPLQHVWKHODZDVDQREMHFWRIVWXG\QDPHO\WKDWLWLVLQIDFWDQRUPDWLYHOHJDOUHVHDUFKKRXVHGZLWKLQ
WKHH[LVWLQJSDUDGLJPRISRVLWLYLVPLQVWXG\LQJODZDVDQREMHFWRIVWXG\FRQWDLQVPDQ\IODZVEHFDXVHRI
LWVQHXWUDOREMHFWLYHYDOXHIUHHZLOOOHDGWRDQXQGHUVWDQGLQJRIODZEHLQFRPSOHWH/DZLVRQO\LQWHQGHG
WRHQVXUHFHUWDLQW\DQGSUHGLFWDELOLW\2QWKHRWKHUKDQGGDVVROOHQZRUOGLWLVWKHSURGXFWRIDGLDOHFWLFDO
SURFHVVEHWZHHQWKHZRUOGGD\VVHLQVRFLDOUHDOLW\DQGWKHQDWXUDOZRUOGWKDWLQWHUDFWZLWKWKHZRUOGGDV
VROOHQ,WPXVWFRQVLGHUKRZWRZRUNWKHHPSLULFDOPHWKRG,QRWKHUZRUGVHPSLULFDOOHJDOUHVHDUFKVHHWKH
LPSRUWDQFHRIFRQVLGHULQJWKHVRFLDOUHDOLW\LQUHYLHZLQJWKHODZDORQJWKHJRDOLVVWLOOWRFULWLFLVHDGYLVH
SURYLGHDFKDQJHWRWKHOHJDOQRUPVUHPDLQVDQREMHFWRIVWXG\IRUWKHODZ,QRWKHUZRUGVDQHPSLULFDOOHJDO
UHVHDUFKVHHVWKHLPSRUWDQFHRIFRQVLGHULQJWKHVRFLDOUHDOLW\LQVWXG\LQJODZ$VVDLGE\*XVWDI5DGEUXFKW
WKDWWKHSXUSRVHRIWKHODZLVWRWKHUXOHRIODZMXVWLFHDQGH[SHGLHQF\7KHWKUHHREMHFWLYHVRIWKLVODZZLOO
QRWEHDFKLHYHGLIWKHODZDVDQREMHFWRIVWXG\LVGRQHRQO\ZLWKWKHQRUPDWLYHVWXG\
&RQFOXVLRQ
)URPWKHDERYHGHVFULSWLRQDERYHFDQEHFRQFOXGHGWKDWWKHUHDUHWZRW\SHVRIVWXGLHVWRH[DPLQHWKHODZDVDQ
REMHFWRIOHJDOVWXGLHVLHQRUPDWLYHOHJDOUHVHDUFKGRFWULQDODQGHPSLULFDOQRQGRFWULQDO7KHGHYHORSPHQWRIWKH
OHJDO FRQFHSWRIGLYHUVLW\ZLOO DIIHFW WKHPHWKRGVXVHG WR DVVHVV WKH ODZ LWVHOI7KH UDWLRQDOH RIERWK DVSHFWV RI
GRJPDWLFODZOHJDOWKHRU\OHJDOSKLORVRSK\QRUPDWLYHODZUHVHDUFKWKDWH[DPLQHVWKHODZDVWKHREMHFWRIWKHVWXG\
LVWKDWWKHFKDUDFWHULVWLFVRIMXULVSUXGHQFHDVDVFLHQFHLWLVSUHVFULSWLYHVRWKDWWKHSXUSRVHRIWKHVWXG\WRH[DPLQH
WKHODZDVDQREMHFWRIVWXG\LVWRSURYLGHDSUHVFULSWLRQZKDWVKRXOGEHLQDFFRUGDQFHZLWKWKHODZVRWKDWWKHREMHFW
RIWKHUHVHDUFKLVWKHQRUPRIODZ7KLVUHVHDUFKLVFDOOHGQRUPDWLYHOHJDOUHVHDUFK7KHPHWKRGLVFDOOHGQRUPDWLYH
PHWKRGWKHPHWKRGGRJPDWLFRUGRFWULQDOPHWKRGV7KHUHIRUHWKLVVWXG\WULHVWRFOHDUHOHPHQWVRIRWKHUHOHPHQWV
WKDWDUHQRWDVVRFLDWHGZLWKWKHODZLVQRWWRLJQRUHRUGHQ\LWVUHOHYDQFHEXWWRDYRLGPL[LQJYDULRXVGLVFLSOLQHVRI
GLIIHUHQWPHWKRGV 7KH UDWLRQDOH RI ERWK DVSHFWV RI GRJPDWLF ODZ OHJDO WKHRU\ OHJDO SKLORVRSK\ HPSLULFDO ODZ
UHVHDUFKWKDWH[DPLQHVWKHODZDVDQREMHFWRIVWXG\QDPHO\WKDWLWLVLQIDFWDQRUPDWLYHOHJDOUHVHDUFKKRXVHGZLWKLQ
WKHH[LVWLQJSDUDGLJPRISRVLWLYLVPLQVWXG\LQJODZDVDQREMHFWRIVWXG\FRQWDLQVPDQ\IODZVEHFDXVHRIWKDWLV
QHXWUDODQGREMHFWLYHODZYDOXHIUHHZLOOOHDGWRDQXQGHUVWDQGLQJRIODZEHLQFRPSOHWH/DZLVRQO\LQWHQGHGWR
HQVXUHFHUWDLQW\DQGSUHGLFWDEOH7KHRWKHUKDQGLWLVDZRUOGGDVVROOHQSURGXFW
VGLDOHFWLFDOSURFHVVEHWZHHQGDV
VHLQ VRFLDO UHDOLW\ DQG WKHQDWXUDOZRUOG WKDW LQWHUDFWZLWK WKHZRUOGGDV VROOHQ ,QRWKHUZRUGVHPSLULFDO OHJDO
UHVHDUFKVHHWKHLPSRUWDQFHRIFRQVLGHULQJWKHVRFLDOUHDOLW\LQUHYLHZLQJWKHODZDORQJWKHJRDOLVVWLOOWRFULWLFL]H
DGYLVHSURYLGHDFKDQJHWRWKHOHJDOQRUPVUHPDLQVDQREMHFWRIVWXG\IRUWKHODZ
6XJJHVWLRQ

7KHUHDUHWZRW\SHVRIH[LVWLQJOHJDOVWXGLHVWRH[DPLQHOHJDOQRUPDWLYHOHJDOUHVHDUFKGRFWULQDODQGHPSLULFDO
OHJDOUHVHDUFKQRQGRFWULQDO(DFKKDVEDVLFLGHDRIKRZWKHODZZLOOEHFRQVWUXFWHG,WLVQRWLQSODFHIRUVFLHQWLVWV
DQGSUDFWLWLRQHUVDQGRWKHUOHJDOREVHUYHUVWRPDNHGLFKRWRP\RIWZRW\SHVRIUHVHDUFKDVWKHVWXG\RIODZDVDQ
REMHFWRIVWXG\
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